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BY M1CHAEL M. 0

HE'~R

SUMMARY

Reinstituting programs that allow prison inmates to be released early
for good behavior is a cost-effective and safe way to reduce prison
populations and decrease the likelihood that former inmates will commit
more crimes once released.

or most of its history as a state, Wisconsin offered "good time" credi ts to
encourage and recognize good behavior
by prisoners, whom ight thereby shave
months or even years off a long sentence. 1Acentury ago, such good-time programs were ubiquitous in the United States. 2However, as part of the
national move toward more certain sentencing in
the late 20th century, Wisconsin and many other
states eliminated good time for prisoners. 3 '
More recently, the national trend has been toreinstitute or expand good time. 4 Properly designed
good-time programs are thought to improve institutional discipline, reduce the recidivism risks
posed by returning prisoners, and save taxpayers
money. 5 As Wisconsin continues to grapple with
the fiscal, administrative, and ethical challenges
created by a prison population that remains extraordinarily high relative to historical norms, the
state would do well to consider reviving good time.
This article reviews some of the troubling
aspects of"mass incarceration" in Wisconsin
and indications of public support for new approaches. Next, it describes how good time works in
Washington state, which has a middle-of-the-road
program that might serve as a model for Wisconsin,
and discusses the research identifying potential
benefits from good time. Finally, the article addresses concerns that good time might conflict with
Wisconsin's "truth in sentencing" policy.

Wisconsin's Incarceration Crisis and
Support for Alternatives
Li ke the rest of the United States, Wisconsin
experienced a boom in imprisonment in the
fi nal quarter ofthe 20th centu ry. Indeed, after
decades of stability, the state's imprisonment

rate grew every year from 1972 through 2003,
eventually reaching a level about nine times that
of the early 1970s.6 Although the rate has since
fallen a bit, it remains many times higher than
Wisconsin's historical norms and about twice as
high as that of neighboring Minnesota.7
Moreover, the negative effects of the incarceration explosion have not been distributed
evenly but have been borne disproportionately by
traditionally disadvantaged groups. Wisconsin
now leads the nation in its imprisonment rates of
African American men and Native American men.8
The long-term growth in incarceration has
caused chronic overcrowding in Wisconsin's
prisons. 9 The Department of Corrections budget
grew explosively right along with the prison
population and has continued to rise even as
the population stabilized over the past decade. 10
Wisconsin now spends more on corrections than
on the entire University of Wisconsin system. 11
The massive increase in the number of individuals enterina prison in the late 20th century has,
predictably, led to a similarly large increase in the
number of individuals exitina prison in the early
21st century. 12As policymakers increasingly grapple with the challenges of prisoner reentry, the
reality seems to be sinking in that the number of
people we send to prison today, and the conditions
to which we subject them, may have profound consequences for the health of our most vulnerable
communities many years down the road.
All these concerns have led to a national movement away from the tough-on-crime policies of
the 1980s and 1990s. At least three dozen states,
for instance, have adopted more flexible policies
toward prisoner release since 2000. 13 Wisconsin
did the same in 2009 with Governor Doyle's

Wisconsin's prison
population remains
near historical highs
and the incarceration rates for African
American men and
Native American
men are among the
nation's worst. This
"mass incarceration"
poses social and economic challenges for
the state, and despite
a strong political divide generally among
Wisconsin voters,
there are indications
of public support for
new approaches.
The author, a Marquette Law School
professor and
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proposes rev1ving
good-time programs
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He describes Washington state's middleof-the-road good-time
program, which might
serve as a model
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discusses research
from various states
identifying good time's
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might conflict with
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complex package of "earned release"
reforms, which included, among many
other provisions, something of a revival
of good time. 14 The reforms, however,
proved a political lightning rod and
were swept away by new Republican
majorities in the Wisconsin Legislature
in 2011. 15
More recently, though, the appointment of two new Legislative Council
Special Committees to reexamine
aspects of the criminal-justice system
seems to indicate there is bipartisan
interest in new approaches. 16 Indeed, on
the national level, many prominent conservatives, such as Newt Gingrich and
Grover Norquist, have been leaders in
calling for less punitive criminal-justice
policies. 17
Wisconsin voters share this interest
in reform. Since 2012, the Marquette
Law School Poll has annually asked
Wisconsin voters about their views
toward the accelerated release of prisoners. For instance, in 2012, two-thirds
of respondents agreed that prisoners'
rehabilitative accomplishments should
be rewarded with credits toward early
release. 18 Likewise, in 2013,88 percent
of respondents indicated that it was at
least somewhat important to take into
account a prisoner's record in prison
when considering him or her for early
release. 19
In 2014, two-thirds of respondents
agreed that prisoners who are no longer
a threat to society should be considered
for release after serving two-thirds of
their sentences. 20 Such overwhelming majorities - all of which suggest
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support for good time - are remarkable in a state as politically divided as
Wisconsin.

AModel Good-Time Program:
Washington State
Alittle more than half the states, as
well as the federal government, offer
good time for prison inmates. 21 (Some
states, including Wisconsin, have good
time for the inmates of county jails;
such programs are beyond the scope of
this article.) Good-time programs for
prisoners vary significantly in their generosity and in many other respects. 22
Washington state has a balanced,

of Corrections a viable release plan,
including approved residence and other
living arrangements. 31 The state can
deny release if the plan is unsatisfactory from the standpoint of recidivism
risk or in other specified ways. 32 In
recent years, the releases of many
inmates, amounting to between 16 and
23 percent of all releases, have been
delayed under this provision, typically
by two to three months. 33 This provision
gives Washington a potentially valuable safeguard against the premature
release of inmates who continue to pose
unacceptable public-safety risks.

The number of people we send to prison today, and
the conditions to which we subject them, may have
profound consequences for the health of our most
vulnerable communities many years down the road.
middle-of-the-road program that might
offer an attractive model for Wisconsin.
Washington's basic good-time rule provides for a maximum one-third reduction in prison terms. 23 However, inmates
convicted of a serious violent offense or
a Class Afelony sex offense can earn at
most a 10 percent reduction. 24
Washington refers to good time as
"earned release time," or ERT. 25 Aportion of ERT, referred to as "earned time,"
is based on participation in approved
programs, including work and school, 26
although inmates are not penalized if
programs are not available. 27 ERT can be
lost, however, for the commission of a
"serious infraction," 28 a category that is
defined by regulation and encompasses
a wide range of offenses from possession of an alcohol beverage to escape. 29
Lost ERT can later be restored if the
inmate avoids any additional serious
infractions over a 12-month period. 30
Inmates who have reached their
"earned release date," that is, the
release date taking into account any
ERT reductions, may be required to
present to the Washington Department

What the Research Says About
Good Time
Good-time programs such as
Washington's offer the potential of
reducing prison overcrowding and
taxpayer costs by accelerating the
release dates of inmates whose good
performance in prison indicates
rehabilitative progress and diminished
recidivism risk. Good time may also
provide stronger incentives for inmates
to take advantage of programming and
employment opportunities in prison
and may improve prison discipline and
safety, thereby providing important
benefits for inmates and corrections
officers alike.
Although corrections officials had
articulated such views for decades, very
little systematic research tested the
benefits of good time before the 1990s.
Since then, at least five studies have
explored the impact of changes in goodtime laws in specific states, holding
various key variables constant. None
of the studies dealt with a state moving
from no good time to a program like
Washington's- the change I suggest

here- but they do provide support in
a general way for some of the conventional, commonsense views about the
potential benefits of good time.
For instance, in 1997, the New York
Legislature established a new good-time
program that allowed certain inmates
to earn up to a one-sixth reduction in
sentence length. 34 By 2006, the program
had saved taxpayers an estimated $387
million. 35Additionally, the early-release
inmates were found to have lower
recidivism rates than nearly all other
comparison groups. 36 Similarly, analysis
conducted after Washington expanded
its good-time program in 2003 revealed
small, but statistically significant,
reductions in the recidivism rates. 37
Overall, researchers calculated that
the benefits of expanded good time far
outweighed the costs, with about $1.88
in benefits for each $1 in cost. 38
The flipside of the experience of states ,
such as New York and Washington that
expanded good time was the experience
of states that moved in the opposite
direction. Research in such states also
tends to support the value of good time.
For instance, North Carolina substantially curtailed good time in 1994.
Researchers there subsequently found
a nearly 20 percent increase in rates of
discipline among inmates sentenced
under the new system compared with
inmates sentenced under the old. 39
Similarly, Florida imposed new caps on
good time in 1995. 40 Researchers later
determined that the new-law prisoners
had 91.1 percent greater odds of committing a prison infraction over a five-year
period than did the old-law prisoners. 41
On the other hand, a different researcher did find a reduction in post-release recidivism after Florida adopted its
new policy. 42 In other words, recidivism
rates fell after good time was curtailed.
The cause of this experience in Florida
-which seems contrary to the experiences in New York and Washington - is
not entirely clear, but it is important to
appreciate that Florida's old good-time
system was among the most generous in

the nation; on average, time served was
only 39 percent of the sentence.43 Public
safety concerns with such a program
should not necessarily tarnish more balanced programs, like Washington's.

Good Time and Truth-in-Sentencing
Good time might be seen as inconsistent
with the truth-in-sentencing (TIS) policy
Wisconsin adopted in 1998. Indeed, this
was a central criticism voiced by opponents of Governor Doyle's 2009 reform
package. Properly understood, however,
TIS does not preclude good time.
TIS was intended to eliminate parole,
not good time, which had been eliminated for prisoners more than a decade earlier.44 Parole, administered by the Parole
Commission, and good time, administered by the Wisconsin Department of
Corrections, have quite distinct histories
and structures. Indeed, Wisconsin had
good time for decades before it implemented parole, and good time has been
retained in many other jurisdictions,
such as the federal system, that have
eliminated parole. 45 There is no logical reason why a state cannot have one
without the other.
To equate the elimination of parole with "truth" was always a bit

misleading; after all, there was nothing secret about the existence of the
parole system and nothing intrinsically
dishonest about having some variability
in release dates. TIS would have been
better labeled "certainty in sentencing,"
because it did provide somewhat greater
certainty about punishment at a somewhat earlier stage in the process.
Certainty is good to a point, but
almost no one would favor a system that
pursued certainty in the criminal-justice
system to the utter exclusion of other
values; doing so would require eliminating not only the discretion of the Parole
Commission, but also the discretion of
police officers to arrest, prosecutors to
charge, judges to sentence, and corrections officials to establish the conditions
of confinement and community supervision. Afair, workable criminal-justice
system requires certainty to be balanced
against other important considerations.
The Wisconsin Legislature itself recognized this by creating a judicial sentence-adjustment mechanism shortly
after adopting TIS. 46
Agood-time program like
Washington's entails some loss in
certainty, but much less so than existed
in Wisconsin's old parole system, which
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permitted release anytime from the
one-quarter to the two-thirds mark of
the sentence based on far more ambiguous criteriaY Indeed, the variability of
release dates under a middle-of-the-road
good-time program is well in line with
what is done in most other states that
adopted TIS programs in the 1980s and
1990s. In general, other TIS states permit

release at the 85 percent mark of the
sentence or earlier, and many, unlike
Wisconsin, limit TIS to violent offenses. 48

Conclusion
Across the country, blue states and
red states alike are adopting reforms
to address the fiscal and human costs
of mass incarceration. 49 Good time is
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